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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE 

 

 

 1.  TIME:  11:15  CASE#: MSC16-00059 
CASE NAME: BUCKLEY III VS HYUNDAI MOTOR 
HEARING ON MOTION TO/FOR DEEM PLAINTIFF'S MOTION TO TAX COSTS 
TIMELY FILED BY THOMAS F BUCKLEY III, JOSHUA PAUL BUCKLEY 
* TENTATIVE RULING: * 
 
Motion granted, subject to payment of Defendant’s reasonable attorney’s fees in the amount of 
$500. If timely contested, the court will provide a zoom link for an 11.15 a.m. hearing. 
 

  

  
 2.  TIME:  11:15   CASE#: MSC16-00059 
CASE NAME: BUCKLEY III VS HYUNDAI MOTOR 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY THOMAS F BUCKLEY 
III, JOSHUA PAUL BUCKLEY 
* TENTATIVE RULING: * 
 
Motion to tax costs denied. The Defendant has produced receipts for the all of the costs 
reasonably incurred. Costs in the sum $30,495.77 allowed. If timely contested, the court will 
provide a zoom link for an 11.15 a.m. hearing. 
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 3.  TIME:  9:00   CASE#: MSC18-01289 
CASE NAME: COLVIS VS. GARAVENTA 
HEARING ON MOTION TO/FOR STAY PROCEEDINGS PENDING APPEAL OF 
RELATED ACTION FILED BY LOUISA V. BINSWANGER, WALTER BINSWANGER 
* TENTATIVE RULING: * 
 
The motion for a stay in this action pending resolution of the appeal in the First Appellate 
District, Case No. A163467 from an Order in Contra Costa County Superior Court Case No. 
P15-02131 is denied.  The court does, however, impose a limited stay on discovery pending 
resolution of the appeal:  until the appeal is resolved and for 30 days thereafter (to permit time 
for her to file a motion for a protective order on the grounds that certain issues may not be 
litigated in this action based on res judicata or collateral estoppel), Louisa Binswanger will not 
have to give a deposition, or respond to written discovery, regarding the trustee’s fees that she 
has paid to herself or the expenditures she has made from the trust.   
 
This ruling is without prejudice.  The motion for a complete stay of this action may be renewed if 
the appeal is not resolved at least four months before the eventual trial date in this case.   
 

  

 4.  TIME:  9:00   CASE#: MSC19-00232 
CASE NAME: VEGA VS. MANOR CARE 
HEARING ON MOTION TO/FOR ORDER ENTERING JUDGMENT PURSUANT TO 
SETTLEMENT FILED BY MANOR CARE OF WALNUT CREEK, CA, LLC 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party.  
 

  

 5.  TIME:  9:00   CASE#: MSC19-01019 
CASE NAME: MEDRANO VS. MEDICAL ANESTHESIA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ 
FILED BY MEDICAL ANESTHESIA CONSULTANTS, INC., RANDALL FAN MD 
* TENTATIVE RULING: * 
 
Hearing continued to 2/25/22 by agreement at 11/19/21 hearing.  
 

  

 6.  TIME:  9:00   CASE#: MSC20-00929 
CASE NAME: BROPHY VS. PEREZ 
HEARING ON MOTION TO/FOR: COMPEL DISCOVERY TO FORM 
INTERROGATORIES, FILED BY STEPHANIE BROPHY 
* TENTATIVE RULING: * 
 
Unopposed motion granted. Responses to be served and filed by 12/13/21. 
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 7.  TIME:  9:00   CASE#: MSC20-00929 
CASE NAME: BROPHY VS. PEREZ 
HEARING ON MOTION TO/FOR DEEM THE TRUTH OF MATTERS FILED BY 
STEPHANIE BROPHY 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-01199 
CASE NAME: RASHAYLA BROWN VS MICHAEL BARA 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF COMPLT FILED BY 
MICHAEL BARBANICA 
* TENTATIVE RULING: * 
 
Currently before the Court are five (5) separate motions in this consolidated matter: 

(1) Defendant Michael Barbanica’s (“Barbanica”) demurrer to the complaint of Jermaine 
Thomas; 

(2) Barbanica’s motion to strike portions of the complaint of Jermaine Thomas; 

(3) Barbanica’s demurrer to the complaint of Margarita Thomas; 

(4) Barbanica’s motion to strike portions of the complaint of Margarita Thomas; and 

(5) Defendant Gentry Homeowners’ Association’s (“Gentry”) motion to strike portions of the 
complaint in the MSC20-01199 matter. 

Previously, the Court vacated and continued various matters so that all pleading challenges 
could be heard together, on December 3, 2021. The Court remains of the view that all five of 
these matters should be heard together.  

Section 430.41 of the CCP requires litigants to meet and confer in-person or by telephone prior 
to filing a demurrer. The demurring party (here, Barbanica) is to file a declaration describing the 
meet and confer process, including an indication of the means of conferring. The declaration 
here indicates only that counsel for Barbanica sent a letter. It does not indicate that an in-person 
discussion took place. It does not indicate that a telephonic discussion took place. 

Counsel’s declaration is even further afield as it relates to the motions to strike. Those motions 
ask the Court to strike the punitive damages claims from both the Jermaine Thomas complaint 
and the Margarita Thomas complaint. But the declaration and its attached letter discuss only the 
statute of limitations, without any reference to how that relates to striking punitive damages from 
the complaint, and without any indication that any discussion specific to punitive damages (the 
subject of the motions to strike) occurred. 

To be clear, the Court has reviewed the declaration of counsel for Gentry and finds it adequate. 
Counsel for Gentry need not file an additional declaration. 

The meet and confer requirements are not merely technical requirements. Neither the Court nor 
the parties is free to ignore the specific requirements of the statute. 
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All of the matters listed above are continued to 1/28/22 at 9:00 a.m. Ten calendar days prior to 
the continued hearing date, counsel for Barbanica shall file a code-compliant declaration 
indicating that a code-compliant meet and confer has taken place. The declaration shall 
specifically identify which matters in the demurrers and motions to strike remain for the Court to 
address and which matters were resolved by virtue of the meet and confer. 

The Court also requires the assistance of counsel to deal with these motions in an efficient 
manner, given the volume of paper and number of consolidated cases. With respect to each of 
the motions to strike and demurrers, the moving party (i.e., Barbanica or Gentry) shall provide to 
the Court, ten calendar days prior to the continued hearing date, a courtesy copy packet unique 
to that particular motion or demurrer. Each packet shall contain: (i) a filed-endorsed copy of the 
complaint relevant to the particular motion; (ii) a filed-endorsed copy of all applicable meet and 
confer declarations; (iii) a filed-endorsed copy of all original and amended notices of 
motion/demurrer; (iv) a filed-endorsed copy of any memorandum of points and authorities 
supporting the motion/demurrer along with supporting exhibits or declarations; (v) a filed-
endorsed copy of the opposing points and authorities with any supporting exhibits or 
declarations; and (vi) a filed-endorsed copy of the reply points and authorities with any 
supporting exhibits or declarations. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-01199 
CASE NAME: RASHAYLA BROWN VS MICHAEL BARA 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF COMPLT FILED BY 
MICHAEL BARBANICA 
* TENTATIVE RULING: * 
 
See # 8. 
 

  

10.  TIME:  9:00   CASE#: MSC20-01199 
CASE NAME: RASHAYLA BROWN VS MICHAEL BARA 
HEARING ON DEMURRER TO COMPLAINT of THOMAS FILED BY MICHAEL 
BARBANICA 
* TENTATIVE RULING: * 
 
See #8. 
 

  

11.  TIME:  9:00   CASE#: MSC20-01199 
CASE NAME: RASHAYLA BROWN VS MICHAEL BARA 
HEARING ON DEMURRER TO COMPLAINT of THOMAS FILED BY MICHAEL 
BARBANICA 
* TENTATIVE RULING: * 
 
See # 8. 
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12.  TIME:  9:00   CASE#: MSC20-02299 
CASE NAME: CALDERON-GALLEGOS VS GOMEZ 
HEARING ON APPLICATION FOR ORDER TO SET ASIDE DISMISSAL ( FILED 
BY ALEJANDRA CALDERON-GALLEGOS) 
* TENTATIVE RULING: * 
 
Denied, no proof of service on file. 
 

  

13.  TIME:  9:00   CASE#: MSC21-00170 
CASE NAME: GONZALEZ VS ILG 
HEARING ON DEMURRER TO COMPLAINT of RODRIGUEZ GONZALEZ  FILED BY 
ZANE THANG ILG 
* TENTATIVE RULING: * 
 

Before the Court is Defendant Zane Thang Ilg (“Defendant” or “Ilg”)’s Demurrer to 

Plaintiff’s Complaint pursuant to Civ. Code sections 430.10(a) and (e). Defendant demurs to all 

claims in Plaintiff Rigoberto Rodriguez Gonzalez (“Plaintiff” or “Gonzalez”)’s Complaint. The 

Complaint pleads against Defendant as well as John Does 1-20 the following causes of action: 

1) Negligence, 2) Gross Negligence, 3) Recklessness, 4) Negligent Hiring,  5) Negligent 

Supervision, and 6) Negligent Retention. Plaintiff seeks general and special damages, 

attorney’s fees, pre- and post-judgment interest, and punitive and exemplary damages. 

The Defendant argues the complaint must be dismissed because the Plaintiff has 

already attempted to sue Ilg and was barred by the statute of limitations for claims against 

government employees pursuant to Gov. Code §946 (six month statute of limitation after written 

notice in claims against public entities). As part of its motion in support, Defendant asks the 

court to take judicial notice of prior proceedings. Defendant also moves to strike the claims for 

punitive damages. 

For the reasons set forth below, Defendant’s demurrer is sustained. The motion for 

judicial noticed is denied in part and granted in part. The motion to strike is moot.  

A.     Factual Allegations (Plaintiff’s Complaint) 

On May 7, 2019, Plaintiff was driving on Barrette Avenue in Richmond California 

towards the intersection with Marina Way with a green light. (Complaint ¶ 8). At the same time, 

Defendant was driving the opposite direction on Barrette Avenue in a “Contra Costa County 

vehicle.” (¶9). Defendant proceeded to make an unprotected left turn causing a collision with 

Plaintiff’s vehicle. (¶10). As a result, Plaintiff suffered multiple injuries and property damages. 

(¶10,11). Plaintiff alleges that “on information and belief” the Defendant was not acting within the 

course and scope of his employment with Contra Costa County at the time of the accident. 

(¶14). Plaintiff alleges that Defendant and John Doe employer were negligent and grossly 

negligent and also that the employer was negligent in hiring, retaining, and supervising 
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Defendant. Plaintiff further alleges that Ilg acted with either reckless indifference or fraud, malice 

or oppression in causing the accident. 

B.     Judicial Notice 

         Defendant asks the court to take judicial notice of several items: 

1.      Plaintiff’s tort claim presented to West Contra Costa Unified School 

District, dated August 7, 2019 (Ex. A) 

2.      Notice of Rejection of Claim, dated August 27, 2019 (Ex. B) 

3.      Notice of Petition/Petition for Order Relieving Petitioner Rigoberto 

Rodriguez Gonzalez from Provisions of Gov’t. Code §845.4 (Case No. 

N20-0844) (Ex. C) 

4.      Gonzalez v. West Contra Costa Unified School District and Zane Thank 

Ilg Complaint, signed June 23, 2020 (Ex. D) 

5.      Declaration of Gonzalez in Support of Petition for Relieving Petitioner 

from Provisions of Government Code §945.5 (Ex. E) 

6.      Notice of Entry of Order Denying Petition for Relief from §945.4 (Ex. F) 

7.      Memorandum and Points of Authorities in Support of Gonzalez Petition 

for Relief from §945.6 (Case No. N20-1234) (Ex.G) 

8.      Gonzalez v. West Contra Costa Unified School District and Zane Thang 

Ilg Complaint, dated June 23, 2020 (filed with Ex. G)(Ex. H). 

9.      Notice of Order Denying Gonzalez Petition for Relief from §945.6.   

Cal. Gov Code §450 provides that “judicial notice may not be taken of any matter unless 

authorized or required by law.” Matters that may be subject to judicial notice are set forth in 

sections 451 and 452 and include “records of any court of this state” (§452(e)). Judicial notice 

may be taken on the contents of orders, findings of fact, conclusions of law, and judgments. 

Bennet v. Regents of Univ. California (2005), 133 Cal. App. 4th 347, fn 7. A court may take 

judicial notice of records such as admissions, answers to interrogatories, affidavits and similar 

documents “only where they contain statements of the plaintiff or his agent which are 

inconsistent with the allegations of the pleading before the court.” Fremont Indemnity Co. v. 

Fremont General Corp. (2007) 148 Cal. App. 4th 97, 113. A court may also take judicial notice of 

administrative records. However, a hearing on demurrer should not turn into an evidentiary 

hearing. Id. Finally, while the “existence of a document may be judicially noticeable, the truth of 

statements contained in the document and its proper interpretation are not subject to judicial 

notice if those matters are reasonably disputable.” Del E. Webb Corp v. Structural Materials Co. 

(1981) 123 Cal. App. 3d 593 604, 605. 

         Exhibits A and B are documents are not court documents and there is no indication that 

they were made part of a judicial record. There is no authorization in either Ca Evid. Code §251 
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or §452 to judicially notice either document. Thus Defendant’s request is denied as to Exhibits A 

and B. The court may take notice of the remaining documents because they are part of the 

records of this court. However, again, the court may only take notice of them for purpose of 

acknowledging that they exist, not for the truth of any matter asserted therein. 

C.     Procedural History 

         The procedural history of Plaintiff’s claims against Defendant is extensive. Plaintiff 

initially filed a Government Claim Form (“claim form”) with the West Contra Costa School District 

(“District”) on August 9, 2019 for injuries and property damage sustained in the May 7, 2019 

auto accident. The claim was rejected on August 21, 2019 and was served on Plaintiff’s 

counsel[1] on August 27, 2019. Plaintiff had six months from the August 27, 2019 to file a court 

action. 

         On June 23, 2020 (more than six months after the rejected claim), Plaintiff filed a Petition 

seeking to be relieved from the provisions of Gov. Code §945.4 and for leave to file a complaint 

against the District, Defendant, and various John Does. (Contra Costa Case No. 20-0844) 

(“Case Number 1”). In the attached Complaint to Case No. 1, Plaintiff alleged causes of action 

for negligence against the District and Defendant  as “an employee of West Contra Costa 

Unified School District.” (Def Ex. D). Plaintiff also alleged negligent hiring, negligent supervision, 

negligent retention claims against the District for hiring and retaining “an inexperienced, 

incompetent, and unfit employee.” (Id). In his declaration in support of his petition, the Plaintiff 

stated: “The School District employee attempted to make an unprotected left turn, and turned 

into the my [sic] path causing the collision.” (Ex. E). These documents do not establish the fact 

that Defendant was an employee at the time of the accident, only that the Plaintiff plead those 

facts in this complaint. 

         A tentative ruling (unobjected to by either party) and adopted by court order on 

September 14, 2020, denied Plaintiff’s petition. The court found that neither Gov. Code §945.4, 

§946.4, nor §946.6 applied because the school district was not alleging that the plaintiff failed to 

ever bring a claim (§945.6) but rather whether the statute of limitations found in §945.6 could be 

tolled. As Plaintiff did not bring a petition on those grounds, the court declined to rule on whether 

such a petition could be granted. The court only found that sections 945.5, 946.4 and 946.6 did 

not provide a basis for granting relief. (Def. Ex F). 

         Subsequently, Plaintiff filed a second Petition for Relief, this time from the provisions of 

Government Code §945.6 and Civil Procedure Section 473(b). (Contra Costa Case No. N20-

1234) (Def. Ex. G) (“Case No. 2”). Arguing excuse due to mistake of law, surprise, and mistake, 

Plaintiff sought relief from his failure to timely file the court action within six months of the 

rejected claim as required by §945.6. In the attached Complaint to Case No. 2 (Def. Ex. H), 

Plaintiff alleged the same causes of action as in Case No. 1, again alleging Defendant Ilg was 

an employee of the school district and that the district was negligent in hiring, supervising, and 

retaining Defendant. 
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         A tentative ruling was issued on November 4, 2020. After a hearing was held at which 

counsel for both parties participated, an order adopting the TR was filed on January 7, 2021. 

The TR stated, in pertinent part: 

Denied. CCP §473(b) cannot be utilized to provide relief following a plaintiff’s failure to 

timely file suit within the six month statute of limitations under Government Code §945.6. 

Castro v. Sacramento County Fire Prot. Dist. (1996) 47 Cal. App. 4th 927. Any claim 

against the individual public employee involved in this accident would appear to be 

precluded. 

Having twice been denied an opportunity to bring an action against the district and Defendant as 

an employee, Plaintiff filed the instant action against Plaintiff as an individual but not as an 

employee of the District. Defendant has demurred as to all counts both generally and 

specifically, has moved to strike portions of the complaint, and has requested judicial notice 

(addressed above). 

D.     Legal Standard for Demurrer 

         “A demurrer tests the sufficiency of a complaint and admits all facts properly pleaded.” 

Setliff v. E.I.Du Pont de Nemours & Co. (1995) 32 Cal. App. 4th 1525, 1533. The court assumes 

the truth of the allegations asserted but does not assume the truth of “contentions, deductions, 

or conclusions of law.” California Logistics, Inc. v. State of California (2008) 161 Cal. App. 4th 

242, 247. The court can further look at those facts that “reasonably can be inferred from those 

expressly pleaded, and matters of which judicial notice has been taken.”  Fremont Indemnity 

Co., 148 Cal. App. 4th at 111. If a complaint does not sufficiently state a cause of action, “but 

there is a reasonable probability that a defect can be cured by amendment, leave to amend 

must be granted.” Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal. 4th 26, 38. 

         Defendant asserts that the Plaintiff’s Complaint is subject to both general and special 

demurrer pursuant to Civ. Code 430.10(a) (lack of subject matter) and (e) (failure to state a 

claim). 

E.     Legal Discussion 

         Defendant asserts the Plaintiff’s claims are barred because the complaint is a sham 

pleading designed to get around the statute of limitations in Gov. Code. §945.6 that applied in 

the two previous cases. The doctrines of sham pleading and judicial estoppel are implicated in 

this argument and from the facts before the court.  Under the sham pleading doctrine, “plaintiffs 

are precluded from amending complaints to omit harmful allegations, without explanation, from 

previous complaints to avoid attacks raised in demurrers or motions for summary 

judgment.” Larson v. UHS Rancho Springs, Inc. (2014) 230 Cal. App. 4th 336, 344. As the 

Larson court explained: 

Both trial and appellate courts may properly take judicial notice of a party's earlier 

pleadings and positions as well as established facts from both the same case and other 

cases. [Citations.] The complaint should be read as containing the judicially noticeable 

facts, ‘even when the pleading contains an express allegation to the contrary.’ [Citation.] 
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A plaintiff may not avoid a demurrer by pleading facts or positions in an amended 

complaint that contradict the facts pleaded in the original complaint or by suppressing 

facts which prove the pleaded facts false. [Citation.] Likewise, the plaintiff may not plead 

facts that contradict the facts or positions that the plaintiff pleaded in earlier actions or 

suppress facts that prove the pleaded facts false. [Citation.]” (Cantu v. Resolution Trust 

Corp. (1992) 4 Cal.App.4th 857, 877, 6 Cal.Rptr.2d 151, original italics (Cantu ). 

“ ‘ “The principle is that of truthful pleading.” ’ ... [Citation.] When the plaintiff pleads 

inconsistently in separate actions, the plaintiff's complaint is nothing more than a sham 

that seeks to avoid the effect of a demurrer. [Citations.] 

Plaintiff filed a tort claim with the District alleging Defendant was an employee. He attempted to 

file two separate civil actions against Defendant, again alleging Ilg was an employee at the time 

of the accident. The new complaint alleges almost identical claims against Defendant with 

exception that now Plaintiff alleges Defendant was not an employee or operating in the scope of 

employment at the time of the accident. Such pleading seems to be nothing more than an 

attempt to avoid the effect of the earlier decisions.    

 Judicial estoppel “prevents a party from asserting a position in a legal proceeding that is 

contrary to a position previously taken in the same or some earlier proceeding. The doctrine 

serves a clear purpose: to protect the integrity of the judicial process.” Jackson v. County of Los 

Angeles (1997), 60 Cal. App. 4th 171, 181 (Citation omitted). This differs from the allowable 

practice of making inconsistent allegations or defenses within the same action because in that 

case the inconsistent claims can be ferreted out by the same tribunal, “thus allowing an 

internally consistent final decision to be reached.” Id. Judicial estoppel is “especially appropriate 

where a party has taken inconsistent positions in separate proceedings.” Id; see also Rissetto v. 

Plumbers and Steamfitters Local 343 (9th Cir. 1996) 94 F.3d 597, 605. Judicial estoppel 

“enables a court to protect itself from manipulation.” Risetto, 94 F.3d at 603. That is, “the 

gravamen of judicial estoppel is not privity, reliance, or prejudice. Rather, it is the intentional 

assertion of an inconsistent position that perverts the judicial machinery.” Jackson, 60 Cal. App. 

4th at 183 (citations omitted). 

         In Jackson, the Court set out a test for determining when judicial estoppel should apply: 

“1) the same party has taken two positions, 2) the positions were taken in a 

judicial or quasi-judicial administrative proceedings, 3) the party was successful 

in asserting the first position (ie., the tribunal adopted the position or accepted it 

as true), 4) the two positions are totally inconsistent, and 5) the first position was 

not taken as a result of ignorance, fraud, or mistake.” 

The test set forth in Jackson has been consistently applied by California courts. Levin v. Ligon 

(2006) 140 Cal. App. 4th 1456, 1471. 

Applying this analysis to the instant case, Plaintiff has taken two different positions: 

Defendant is an employee of the district in the scope of his employment, and Defendant is not 

an employee or was not in the scope of his employment. These positions were taken in judicial 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992058006&pubNum=0004041&originatingDoc=Ic2c579404b3c11e4813bc193ae92237a&refType=RP&fi=co_pp_sp_4041_877&originationContext=document&transitionType=DocumentItem&ppcid=3cc657cea9a748fc9ddc672add44f8da&contextData=(sc.DocLink)#co_pp_sp_4041_877
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992058006&pubNum=0004041&originatingDoc=Ic2c579404b3c11e4813bc193ae92237a&refType=RP&fi=co_pp_sp_4041_877&originationContext=document&transitionType=DocumentItem&ppcid=3cc657cea9a748fc9ddc672add44f8da&contextData=(sc.DocLink)#co_pp_sp_4041_877
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992058006&pubNum=0004041&originatingDoc=Ic2c579404b3c11e4813bc193ae92237a&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=3cc657cea9a748fc9ddc672add44f8da&contextData=(sc.DocLink)
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proceedings. Despite the fact that Plaintiff did not prevail in the prior proceeding, he was 

successful in asserting the first position – the court accepted Plaintiff’s assertion that Defendant 

was an employee of the district. Jogani v. Jogani (2006) 141 Cal. App. 4th 158, 171 (“success” 

for purposes of judicial estoppel means that the prior court accepted the party’s prior position as 

true); New Hampshire v. Maine (2001) 532 U.S. 742 (the “success” factor is met where the prior 

court accepted the previous position as true). Indeed, if the Plaintiff had prevailed on his request 

to be excused from missing the statutory deadline, he would have been able to proceed on his 

claims against both the employee and the employer as initially intended. For the fourth factor, 

these two positions are totally inconsistent as the Defendant could not both have been an 

employee in the course and scope of work and not been an employee or not in the scope of 

work at the time of the accident. Finally, there is no allegation that the initial position asserting 

Defendant was an employee was the result of ignorance, fraud or mistake. In fact, Plaintiff 

makes no clear assertion or allegation that explains why his position has suddenly changed and 

he no longer believes Defendant was an employee, or operating in the course and scope of 

employment, at the time of the accident. Plaintiff does not allege that he was fraudulently led to 

believe the Defendant was an employee but later learned this was false, nor that he was 

somehow unaware of the true nature of Defendant’s errands in the earlier suit that would have 

shown he was outside the course and scope of his work. Rather, Plaintiff merely alleges: 

“However, on information and belief, the actions taken by defendant leading to the 

collision with Plaintiff were of a personal nature that substantially deviated from his 

employment and/or was undertaking actions outside the scope of his employment such 

that any statutory bar to a claim under any government code does not apply.” 

(Complaint para. 14). 

With nothing further, Plaintiff’s change in position does not stem from any allegation in the 

pleadings of fraud, ignorance or mistake. Judicial estoppel therefore may apply in this case. The 

court notes that this allegation also appears to be internally inconsistent because it asserts 

Plaintiff was a in fact a government employee but simply acting outside the scope of 

employment but then in other parts of the complaint he alleges negligent hiring by an unknown 

employer. 

         The court recognizes the judicial estoppel is an equitable remedy and that it is 

discretionary. Given the inconsistencies in the pleadings that appear to be made solely to avoid 

the statute of limitations, sustaining the demurrer prevents Plaintiff from “playing fast and loose 

with the courts.” Jogani,141 Cal. App. 4th 158, 169. Indeed, it seems “patently wrong to allow a 

person to abuse the judicial process by first [advocating] one position, and later, if it becomes 

beneficial, to assert the opposite.” Id at 170. 

 Leave to amend the complaint is not warranted where doing so would be futile. Long v. 

Century Indemnity Co. (2008) 163 Cal. App. 4th 1460. Furthermore, Plaintiff has not requested 

leave to amend nor established how any amendment would save his complaint. As such, the 

court sustains Defendant’s demurrer.  The Defendant’s motion to strike is therefore moot.  
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 In the event the Plaintiff contests the ruling and/or argues that leave to amend should be 

granted, he is to provide a redlined version to the clerk of Department 7 by 4 p.m. today. The 

redlined version is to contain the amendments the Plaintiff would make. The plaintiff is to explain 

the reasons for the inconsistent allegations. 

  

14.  TIME:  9:00   CASE#: MSC21-00170 
CASE NAME: GONZALEZ VS ILG 
HEARING ON MOTION TO/FOR STRIKE 2ND,3RD CAUSES OF ACTION & 
PRAYERS FILED BY ZANE THANG ILG 
* TENTATIVE RULING: * 
 
Denied as moot. See Line 13. 
 

  

15.  TIME:  9:00   CASE#: MSC21-00349 
CASE NAME: LOPEZ ET AL. VS MUNOZ 
HEARING ON MOTION TO/FOR SET ASIDE AND VACATE THE ORDER OF 
DISMISSAL FILED BY NANCY LOPEZ, JOSE VELASCO 
* TENTATIVE RULING: * 
 
Denied, no proof of service on file. 
 

  

16.  TIME:  9:00   CASE#: MSC21-00592 
CASE NAME: RAMANUJAN GROUP VS ESQUEDA 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMENDED 
CROSS-COMPLAINT FILED BY RAMANUJAN GROUP LLC, VERONICA CURLEY 
* TENTATIVE RULING: * 
 
Please see line 17. 
 

  

17.  TIME:  9:00   CASE#: MSC21-00592 
CASE NAME: RAMANUJAN GROUP VS ESQUEDA 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of ESQUEDA 
FILED BY RAMANUJAN GROUP LLC, VERONICA CURLEY 
* TENTATIVE RULING: * 
 

Cross-defendants Ramanujan Group LLC, (“Ramanujan” or “landlord”) and Veronica 
Curley (collectively, "cross-defendants") demur to the First Amended Cross-Complaint (“FACC”) 
filed by Robert Esqueda and Valdimer Nunes (“tenants” or “cross-complainants”). The demurrer 
is overruled with respect to the first, third, fourth, and eighth causes of action, but 
sustained as to the second, fifth, sixth and seventh causes of action, with leave to 
amend, as further discussed below. To the extent that the motion to strike is not moot 
given the ruling on demurrer, it is denied. Any amended cross-complaint shall be filed and 
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served on or before December 13, 2021. Should cross-complainants elect not to amend, the 
time by which cross-defendants must answer shall run from that date.  

Background 

In 2012, the predecessor in interest of Ramanujan (“CenterCal”) entered into a lease 
(“Lease”) for a five year term with the predecessor-in-interest of cross-complainants for the 
occupation of retail space in BlackHawk Plaza. (FACC, ¶10.) In 2016, cross-complainants took 
over and extended the Lease for five years by way of a First Amendment and Assignment, and 
they opened an Italian restaurant, “Stella’s.” (FACC, ¶¶11, 18.)  

The First Amendment and Assignment was negotiated with cross-defendant Veronica 
Curley, acting as an agent for landlord. (FACC, ¶¶6, 13, 16.) The Lease and First Amendment 
are attached to the complaint filed in this matter. (FACC, ¶12.)  

At the time that cross-complainants entered into the First Amendment and took over the 
Lease, the premises lacked onsite toilets and hand washing facilities. (FACC, ¶14.) Tenants 
complained on several occasions about these issues. (FACC, ¶15.)  

In the summer of 2019, cross-complainants discovered that they were paying for the 
electricity of another tenant and paying for a common area fireplace. (FACC, ¶19.) Despite 
promises by Ms. Curley, neither she nor CenterCal ever provided signage she had promised the 
cross-complainants. (FACC, ¶20.)  

Tenants allege Ms. Curley discriminated against Mr. Esqueda based on his Hispanic 
background, failing to allow him to participate in “concert” meetings, assigning him the lowest 
rated concerts (which reduced Stella’s income), and allowing other restaurant tenants to use 
Stella’s patio space. (FACC, ¶¶21-22.) Stella’s fell behind on rent in April 2018. (FACC, ¶23.) 
Government orders arising from the coronavirus pandemic caused further problems for the 
restaurant. As a result of the unfulfilled promises to increase foot traffic, advertise, provide 
signage, provide equitable concert rotation, and provide shared common space, along with the 
compounding impact of Covid-19, Ms. Curley advised cross-complainants that the Landlord was 
forgiving all of the past due rent owed. (FACC, ¶¶24-25.) 

Sometime around the initial issuance of stay-at-home orders, Contra Costa County 
required all businesses to shelter-in-place and Ramanujan acquired the Center. Ramanujan 
closed it down, preventing cross-complainants from accessing their premises. Tenants tendered 
their keys to Ramanujan, believing the Lease was terminated. (FACC, ¶26.) Still, Ramanujan 
continued to demand rent, but did not return the keys. (FACC, ¶27.) When the Center did 
reopen for limited access, cross-complainants could not access their premises because cross-
defendants had allowed another tenant, "Crunch Fitness," to block access by occupying the 
surrounding area. (FACC, ¶28.)  

The combination of cross-defendants' blocking access to cross-complainants' restaurant, 
the refusal to return the keys, and the Covid-19 outbreak effectively shut down Cross-
Complainants business and prevented Stella's from reopening. Because the Lease limited the 
sale of pizza and flatbread sales cross-complainants lacked the ability to adapt to a new Covid-
19 take out/delivery model. (FACC, ¶28.) The impacts of Covid-19, a supervening, 
unforeseeable event, frustrated the commercial purpose of the Lease, made performance 
impracticable, entitling cross-complainants to cancellation of the Lease. (FACC, ¶29.) In or 
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about July 2020, cross-complainants handed in their keys and vacated the premises, under the 
impression that no rent was owed to Ramanujan or its predecessor-in-interest. (FACC, ¶30.) 

On March 24, 2021, Ramunajan filed the present suit against tenants, Mr. Esqueda and 
Mr. Nunes, for breach of the Lease, alleging unpaid rent since March 2018, and future rent 
through August of 2022. (Complaint, ¶¶13-14.) Mr. Esqueda and Mr. Nunes filed an answer on 
May 17, 2021, as well as a cross-complaint, which was superseded by their FACC on August 2, 
2021.  

Against Ramanujan, they assert causes of action entitled (1) Breach of the Lease, (2) 
Violation of California Health and Safety Code §114276, (3) Breach of the Covenant of Quiet 
Enjoyment, (4) Violation of Business & Professions Code § 17200 et seq, (5) Rescission, (6) 
Declaratory Relief, (7) Fraud, and (8) Constructive Eviction. The Seventh Cause of Action for 
Fraud is also alleged against cross-defendant Curley.  

The landlord’s breaches are alleged to include: (1) failing to separately meter utilities, (2) 
failing to provide toilet facilities, (3) failing to honor a promise to forgive back-rent, (4) failing to 
allow access to the premises, and (5) failing to advertise, provide equitable concert rotations, 
and provide signage. (FACC, ¶37). 

Following a telephonic meet and confer discussion with tenants’ counsel on August 27, 
2021, cross-defendants filed this general demurrer and motion to strike. Tenants oppose both 
motions. 

Discussion 

1. Page Limits 

Cross-defendants have filed a 24-page memorandum of points in authorities in support 
of both the demurrer and motion to strike. While cross-complainants attack the motions on this 
ground, the Court exercises its discretion to consider the entire memorandum. Cross-
defendants are admonished they need to seek leave to file oversized briefs in the future.  

2. Demurrer 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.) A court does not, however, assume the truth of contentions, deductions or 
conclusions of law. (Ibid.) Further, a demurrer cannot rightfully be sustained to part of a cause of 
action or to a particular type of damage or remedy. (Kong v. City of Hawaiian Gardens 
Redevelopment Agency (2002) 108 Cal.App.4th 1028, 1047.) 

Allegations are liberally construed, with a view to substantial justice between the parties. 
(Code Civ. Proc., § 452; Zakk v. Diesel (2019) 33 Cal.App.5th 431, 446.) The Court considers 
the face of the pleading attacked and matters subject to judicial notice. (Code Civ. Proc. 
§ 430.30(a).) 

1st C/A for Breach of the Lease 

Ramanujan demurs to the first cause of action for failure to state facts sufficient to state 
a cause of action.  
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As set forth in the demurrer, a breach of contract requires (1) the existence of a contract, 
(2) performance by the plaintiff (or cross-complainant) or excuse for nonperformance, (3) breach 
by the defendant (or cross-defendant) and (4) resulting damages to the plaintiff (or cross-
complainant). (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.) 

The FACC alleges that a copy of the Lease is attached to the complaint filed by 
Ramanujan. Because the complaint and its attachments are documents in this Court’s file, they 
are subject to judicial notice. (Evid. Code, § 452, subd. (d).) Section 13.1 of the Lease provides, 
in relevant part, “Landlord represents that electricity service and natural gas service for the 
Premises is separately metered and that water service for the Premises is submetered.” (See 
FACC, ¶17, Complaint Ex. 1 at p. 12.)  

The FACC further alleges performance by the cross-complainants, or their excuse. 
(FACC, ¶35.)  

Breach by the landlord is alleged in several respects, one of which is that landlord 
represented certain utilities would be separately metered, but they were not. (FACC, ¶33.)  

The cross-complainants were, as a result, damaged because (1) they were paying a 
disproportionate share for a common area gas fireplace and (2) when another tenant failed to 
pay the utility bill and the electricity went out, cross-complainants’ business suffered. (FACC, 
¶¶19, 38.) The elements of a breach of contract claim have therefore been met. Neither the 
other provisions of the Lease cited in the demurrer (providing that landlord is not required to 
provide utilities), nor the First Amendment’s reference to “as is” condition, affect the explicit 
representation made in Section 13.1 about separate metering of utilities.  

The other acts alleged to be breaches (failing to provide toilet facilities, failing to honor a 
promise to forgive back-rent, failing to allow access to the premises, and failing to promote 
tenants’ business through advertising, concert rotations, and signage) are not necessary to 
reach. (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38 [““If the complaint 
states a cause of action under any theory, regardless of the title under which the factual basis 
for relief is stated, that aspect of the complaint is good against a demurrer.”]) 

Ramanujan further demurs to this cause of action based on timeliness, relying on the 
four-year statute of limitations for breach of contract causes of action. (Code Civ. Proc., § 337.) 
Setting aside the fact that this only attacks parts of the cause of action, this argument is 
meritless.  

Where a cause of action may be, but is not necessarily, barred based on the statute of 
limitations, a demurrer should not be sustained on that basis. (Marshall v. Gibson, Dunn & 
Crutcher (1995) 37 Cal.App.4th 1397, 1403, citations omitted.) In order for the bar of the statute 
of limitations to be raised by demurrer, the defect must clearly and affirmatively appear on the 
face of the complaint; it is not enough that the complaint shows that the action may be barred. 
(Ibid.) Even assuming the cause of action for breach could only accrue at the time the Lease or 
First Amendment were first executed, there is at least a possibility that the running of the 
limitations period was tolled.  

Here, cross-complainants allege they discovered the issue with utility metering in the 
summer of 2017. The allegation suggests the statute of limitations on this claim was tolled due 
to delayed discovery. The common law discovery rule is an exception to general rule that cause 
of action accrues when allegedly wrongful result occurs and acts to indefinitely delay accrual of 
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cause of action until plaintiff discovers or reasonably has cause to discover facts constituting it. 
(Samuels v. Mix (1999) 22 Cal. 4th 1, 9–14.) While Ramanujan argues the metering issue was 
“not a secret,” “patently obvious” and “not difficult […] to detect,” the factual nature of this 
argument places it beyond the reach of a demurrer.  

Four years from discovery would occur in the summer of 2021. The cross-complaint first 
raising this cause of action was filed in May of 2021, prior to summer. The cause of action is not 
necessarily barred.  

Because only one alleged breach is sufficient to constitute a cause of action, the 
demurrer to the first cause of action is overruled.  

2nd C/A for Violation of California Health and Safety Code §114276 

Ramanujan demurs to the second cause of action because it avers that Health and 
Safety Code section 114276 does not apply to it. This code section requires “permanent food 
facility[ies]” to provide clean toilet facilities for employees. Ramanujan argues it is not such a 
facility and cannot be required to comply.  

Tenants argue the landlord breached the Lease by not providing the adequate facilities 
in compliance with the code. They reference their arguments related to having stated a cause of 
action for breach.  

The Court has already concluded above that a breach cause of action has been stated, 
but even if a breach occurred based on the lack of adequate toilet facilities, this does not give 
rise to breach of an independent statutory obligation. Further, it appears that local enforcement 
agencies, not private contracting parties, are responsible for enforcing the requirements of 
Health and Safety code section 114276. (See Health & Saf. Code, § 113713 (a).) 

The demurrer to this cause of action is sustained, with leave to amend. 

3rd C/A for Breach of the Covenant of Quiet Enjoyment 

Ramanujan demurs to the third cause of action, arguing that, because cross-
complainants voluntarily abandoned the premises in 2020, they cannot claim the landlord 
interfered with their possession.  

An actual or constructive eviction can result in breach of the covenant of quiet 
enjoyment. (Clark v. Spiegel (1971) 22 Cal.App.3d 74, 80.) A constructive eviction occurs when 
the landlord’s acts disturb or interfere with the tenant’s possession, rendering the premises, or a 
substantial portion, unfit for the purposes for which they were leased, or deprive the tenant of 
the beneficial enjoyment or use of the premises (Groh v. Kover’s Bull Pen, Inc. (1963) 221 
Cal.App.2d 611, 614; Sierad v. Lilly (1962) 204 Cal.App.2d 770, 773.) 

Ramanujan’s voluntary surrender argument misreads the FACC. Tenants’ assertion is 
that landlord closed the Center, blocking tenants’ access to the premises, and later allowed 
another tenant to occupy the surrounding area, blocking access to the premises. They further 
claim landlord failed to return the keys when asked, despite demanding rent. (See FACC, ¶¶26-
27.) These allegations must be assumed true on demurrer and suffice to show a deprivation of 
use that could amount to constructive eviction.  

The demurrer to the third cause of action is overruled. 
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4th C/A for Violation of Business & Professions Code § 17200 et seq 

Landlord demurs to this cause of action, arguing the alleged breaches are not in fact 
breaches, that tenants have no standing under California’s Unfair Competition Law (UCL) 
because they were required to pay rent under the Lease, not as a result of unfair competition, 
and that any alleged discrimination is not actionable because it is not a business establishment 
open to the public, as required in the Unruh Act.  

Tenants’ cause of action is purportedly based on (1) misrepresentations by Ms. Curley, 
(2) the paying of full rent for premises lacking in adequate facilities, and (3) discrimination under 
the Unruh Civil Rights Act.  

At least as it concerns discrimination, this cause of action withstands demurrer. Where a 
commercial landlord’s leasing practices discriminate based on "sex, color, race, religion, 
ancestry, national origin, or disability,” the landlord may violate the Unruh Civil Rights Act (Civ. 
Code, § 51 et seq.) (Roth v. Rhodes (1994) 25 Cal.App.4th 530, 538-539.) Further, tenants 
allege they paid full rent despite being deprived of the benefits of the Lease based on unlawful 
discrimination.  

The demurrer to the fourth cause of action is overruled. 

5th C/A for Rescission 

Landlord demurs to the cause of action for rescission. Tenants claim rescission based 
on the discovery of the fraudulent representations that induced their entry into the Lease. As 
further discussed below, the Court sustains the demurrer to the fraud cause of action based on 
failure to state sufficient facts.  

Accordingly, the demurrer is also sustained to this cause of action, with leave to amend.  

6th C/A for Declaratory Relief 

Ramanujan generally demurs to the sixth cause of action for declaratory relief. 

The Court has discretion to deny declaratory relief under Code of Civil Procedure, § 
1061 where a declaration or determination is not necessary or proper at the time under all the 
circumstances.  

Here, tenants have vacated and turned over the keys. It does not appear that they seek 
possession, or to continue operating their business at the premises. Parties are thus not in need 
of guidance as to an ongoing contractual relationship. The Lease and its termination are issues 
that are already “fully engaged” by plaintiff’s other causes of action. (Hood v. Superior Court 
(1995) 33 Cal.App.4th 319, 323-324; see also General of America Ins. Co. v. Lilly (1968) 258 
Cal.App.2d 465, 470-471 [declaratory relief not to be used for determining issues that can be 
determined in the main action].)  

The demurrer to the sixth cause of action is sustained, with leave to amend. 

7th C/A for Fraud 

Cross-defendants demur to the fraud cause of action. “The elements of fraud that will 
give rise to a tort action for deceit are: (a) misrepresentation (false representation, concealment, 
or nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce 
reliance; (d) justifiable reliance; and (e) resulting damage.” (Engalla v. Permanente Medical 
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Group, Inc. (1997) 15 Cal.4th 951, 974, internal quotation marks omitted; see also Civ. Code, §§ 
1709-1710.) 

“Each element in a cause of action for fraud or negligent misrepresentation must be 
factually and specifically alleged. The policy of liberal construction of pleadings is not generally 
invoked to sustain a misrepresentation pleading defective in any material respect.” (Cadlo v. 
Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519, internal citation omitted.)  “[A] plaintiff 
must plead facts which show how, when, where, to whom, and by what means the 
representations were made. When the defendant is a corporate defendant, the plaintiff must 
further allege the names of the persons who made the representations, their authority to speak, 
to whom they spoke, what they said or wrote, and when it was said or written.” (Wald v. 
TruSpeed Motorcars, LLC (2010) 184 Cal.App.4th 378, 393-394, citations omitted; see also 
Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.) Actionable 
misrepresentations must pertain to past or existing material facts. Statements or predictions 
regarding future events are deemed to be mere opinions which are not actionable.” (Cansino v. 
Bank of America (2014) 224 Cal.App.4th 1462, 1469.) 

Tenants have failed to meet this standard. Here, the reliance alleged has to do with 
entering into the Lease and First Amendment. Tenants’ own allegations indicate Ramanujan 
was not the landlord at the time. Accordingly, Ms. Curley (the person alleged to have made the 
statements) does not appear to have been an agent for Ramanujan at the time, though such 
agency is not impossible. Some of the allegedly fraudulent statements occurred after that 
contractual relationship was established, and relate to future events without amounting to 
promissory fraud. It is also unclear whether Ramanujan was the landlord at the time the rent 
forgiveness statements were made, or why Ramanujan would be bound if it was not landlord at 
the time. It is unclear whether the statements were made in writing or verbally.  

The demurrer is sustained with respect to this cause of action, with leave to amend.  

8th C/A for Constructive Eviction 

A constructive eviction is a breach of the covenant of quiet enjoyment. (See Clark v. 
Spiegel, supra, 22 Cal.App.3d at p. 80); Giraud v. Milovich (1938) 29 Cal.App.2d 543, 547.) 
While the duplicative nature of this cause of action is not a ground for sustaining the demurrer 
(see Alden v. Hindin (2003) 110 Cal.App.4th 1502, 1507), the elements have been discussed 
above with respect to the third cause of action.  

The demurrer is overruled as to the eighth cause of action.  

3. Motion to Strike 

Cross-defendants “alternatively” move to strike 57 statements from the FACC, arguing 
that they describe conduct that does not violate the Lease, and because they have demurred to 
certain causes of action. Notably, while the motion includes a request to strike portions of 
paragraph 87 relating to the basis for punitive damages, the motion does not seek to strike that 
item from the prayer for relief.  

A motion to strike may be brought with regard to “irrelevant, false, or improper matter” or 
any part of a pleading “not drawn or filed in conformity with the laws of this state, a court rule, or 
an order of the court.” (Code Civ. Proc., §§ 435-436.) The Court has discretion as to whether the 
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grant such a motion. Here, the crux of cross-defendants’ argument is that no breach of contract 
has been stated and, accordingly, any material related to the alleged breach(es) is improper.  

The Court has ruled on the demurrer, mooting the request as to certain of the 
allegations. With respect to the rest, the relevance and context is not clear at this stage in the 
litigation. The motion is denied.  

 

  

18.  TIME:  9:00   CASE#: MSC21-00959 
CASE NAME: REESE VS ELLIOTT 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY CAROL 
REESE 
* TENTATIVE RULING: * 
 
 Plaintiff Carol Reese’s Motion for Preliminary Injunction is denied.  “An injunction cannot 

issue in a vacuum based on the proponents' fears about something that may happen in the 

future. It must be supported by actual evidence that there is a realistic prospect that the party 

enjoined intends to engage in the prohibited activity. (See Code Civ. Proc., § 526, subd. (a)(3).)”  

(Korean Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 

1084.)  

 “A preliminary injunction is proper only if there is a substantial basis to suppose that the 

defendant, if not restrained, will actually engage in the conduct sought to be enjoined.” (Epstein 

v. Superior Court (2011) 193 Cal.App.4th 1405, 1410.) Plaintiff has not provided evidence that 

Defendant intends to remove vegetation and foliage pending litigation. 

 Additionally, Plaintiff has not met her burden of establishing a likelihood of prevailing on 

the merits. 

Background 

This is a quiet title action. Plaintiff Carol Reese is on title as a joint tenant on real 

property located at 27 Ardilla Road in Orinda.  Defendant Christina Elliot is also listed as a joint 

tenant on the property.       

  Elliot began living on the Property 29 years ago under an oral agreement with Plaintiff’s 

mother, Paula Reese.  Seven years ago in 2014, Plaintiff and Defendant discussed refinancing 

the house.  Elliott was added to the title so that Reese would qualify for the loan. On May 6, 

2014, a Grant Deed was recorded adding Defendant Elliott to the title.    

 In April of 2021, Plaintiff approached Elliott about an increase in “rent” to $1,100 per 

month, beginning in May 2021.  Defendant claims that Plaintiff’s counsel also informed her in 

March 2021 that Reese wanted her gone from the Property within the next three years.  The 

relationship became strained between the parties, which led to this action.   
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   Plaintiff cannot refinance the Property in the current state.  She seeks to quiet title in 

her name only and to remove Elliott from the mortgage.   

Motion 

  Pursuant to Code of Civil Procedure § 526, Plaintiff Carol Reese brings this motion for 

preliminary injunction to enjoin Defendant Christina Elliot from cutting down, trimming, mowing, 

or otherwise disturbing the landscaping on the property located at 27 Ardilla Road in Orinda.   

 Plaintiff maintains that Defendant Elliott is a tenant at the Property, although she asserts 

an ownership interest.  Plaintiff alleges that on two occasions, Defendant has trimmed and fully 

cut down trees, vines, and bamboo stalks on the Property.  Plaintiff contends that in addition to 

the aesthetic value, the vegetation provided support to a fence and acted as a security wall that 

blocked views into the Property.  The total cost for replacement will be upwards of $5,000.  

Plaintiff asserts Defendant’s action will cause Plaintiff irreparable harm in the Plaintiff will be 

without natural foliage that had been on the Property for years.  Plaintiff also asserts Defendant 

trespassed on the neighbors’ property during the process of removing the foliage. 

 Defendant Christina Elliott opposes the motion on the ground the motion is not 

supported by admissible evidence and fails to establish Plaintiff will likely prevail on the merits or 

suffer any irreparable harm.   

 First, Elliott disputes the assertion that she is merely a renter.  She maintains that it is 

undisputed that she had been on the title to the Property as a joint tenant since 2014 and a co-

borrower on the mortgage. For the last seven years she had made monthly deposits directly into 

a joint bank account with Reese, maintained for the purpose of paying the mortgage.   

 As to removal of vegetation, Defendant claims she participated in the chipper services 

arranged through the Moraga-Orinda Fire District to dispose of excess plant material on private 

property at no cost to the homeowner.  Defendant removed four small volunteer trees and 

excess foliage to help with wildfire prevention.  She disputes trespassing on the neighbor’s 

property and damaging the fence. 

Preliminary Injunction 

     Generally, the ruling on an application for preliminary injunction rests in the sound 

discretion of the trial court.  (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) 

“An injunction properly issues only where the right to be protected is clear, injury is impending 

and so immediately likely as only to be avoided by issuance of the injunction. [Citation.]"  

(Korean Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 

1084.)  The purpose of the preliminary injunction, theoretically, is to preserve the status quo and 

prevent irreparable harm pending trial on the merits. (White v. Davis (2003) 30 Cal.4th 528, 

554.) 

  In deciding whether to issue a preliminary injunction, a court must weigh two 

"interrelated" factors: (1) the likelihood that the moving party will ultimately prevail on the merits 

and (2) the relative interim harm to the parties from issuance or nonissuance of the injunction. 
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(Butt v. State of California (1992) 4 Cal. 4th 668, 677-678.)  The burden is on the moving party 

to show all elements necessary to support issuance of a preliminary injunction. (O'Connell v. 

Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.) 

1. Likelihood of Prevailing on the Merits 

 In looking at the likelihood of prevailing on the merits, the moving party bears the burden 

of establishing a reasonable probability of success on the merits. (Association for Los Angeles 

Dept Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.) 

Injunction will not issue if it appears the plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde 

Ass'n, Inc. (2013) 217 Cal.App.4th 272, 280.)   

  Here, Plaintiff argues she will prevail on the merits given the facts of this case.  

According to Plaintiff, the parties entered into a valid oral agreement concerning the 

procurement of a mortgage.  Defendant was placed on the title for the sole purpose of obtaining 

the mortgage and there was no intention to convey equitable ownership to Defendant.  Plaintiff 

argues that Defendant’s action show that she fraudulently induced Plaintiff into entering the 

agreement and Defendant’s true intent was to steal Plaintiff’s home.   

 Defendant points out that the only evidence in support of this motion is Plaintiff’s 

complaint and Reese’s declaration.  Defendant objects to most of the declaration on the ground 

it lacks foundation or is conclusory.   

 Defendant disputes Reese’s version of the events.  First, Defendant is not claiming 

equitable title, as she has been legally on the title since 2014, which Defendant only discovered 

after Plaintiff attempted to evict her, after enjoying the benefit of Defendant’s credit to refinance 

the Property.  Moreover, Defendant agreed to be a co-borrower on a loan.  As part of this 

process, she was voluntarily put on title by Reese.  Reese has nothing in writing obligating 

Defendant to surrender title. In this litigation, Plaintiff seeks to deprive Elliott of possession, even 

though she is legally on title and is liable for the mortgage.  Defendant argues that Plaintiff is 

unlikely to prevail on the merits. 

 The Court finds Plaintiff has not met her burden of establishing a likelihood of prevailing 

on the merits.  In support of the Opposition, Defendant submits the Deed of Trust, recorded on 

May 6, 2014 (RJN, Exhibit A) and Grant Deed, recorded on May 6, 2014 (RJN, Exhibit B).  

Defendant also submits a Short Form Deed of Trust, recorded on November 28, 2010, which 

shows Elliott as borrower as far back as 2010.  (RJN, Exhibit C.)  Based on this evidence, and 

Plaintiff’s lack of contrary evidence, Plaintiff has not met her burden of establishing a likelihood 

of prevailing on the merits. 

2.  Balancing of the Relative Harms 

 In deciding whether to issue the injunction, the Court must also evaluate “the interim 

harm that the plaintiff would be likely to sustain if the injunction were denied as compared to the 

harm the defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. 

Adventist Health System/West (2010) 182 CA4th 729, 749.)  “‘The ultimate goal of any test to be 
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used in deciding whether a preliminary injunction should issue is to minimize the harm which an 

erroneous interim decision may cause. [Citation.]’”  (White v. Davis (2003) 30 Cal.4th 528, 554.) 

Although the court has broad discretion, it has "no discretion to act capriciously."  “It must 

exercise its discretion ‘in favor of the party most likely to be injured.”  (Robbins v. Superior 

Court (1985) 38 Cal.3d 199, 205.)    

  “To obtain a preliminary injunction, a plaintiff ordinarily is required to present evidence of 

the irreparable injury or interim harm that it will suffer if an injunction is not issued pending an 

adjudication of the merits.”  (White v. Davis (2003) 30 Cal.4th 528, 554.)    Irreparable harm is 

often related to the 'inadequate legal remedy' (i.e., the damages remedy is inadequate because 

some immeasurable harm is threatened).  

  Here, Plaintiff argues that she solely seeks to stop Defendant from continuing to trim 

and cut down the natural growth on the Property, which places no harm up Defendant.  If the 

injunction does not issue, Plaintiff will lose plants that have been on the Property for years and 

lose the security and beauty provided by those plants.  Plaintiff also has concern of potential 

strain on her relationship with her neighbors.   

 Defendant maintains that she only removed four trees, not ten, as part of routine 

maintenance in conjunction with the request from City of Orinda Community Emergency 

Response Team to help prevent wildfire threats.  Defendant also points out the requested 

injunction would prevent Defendant from performing any kind of maintenance on the property, 

including wildfire prevention. 

 First, Plaintiff has not shown Defendant is currently threatening to destroy any vegetation 

on the Property. That is, Plaintiff has not shown the likelihood of harm if this injunction does not 

issue.  Secondly, Plaintiff admits that replacement foliage and trees will cost about $5,000, 

which indicates that there is an adequate legal remedy and damages are sufficient to repair the 

harm. 

 For the reasons above, the motion for preliminary injunction is denied. 

Defendant’s Request for Judicial Notice 

 Defendant requests the Court to take judicial notice of the following: 

1. Exhibit A-- Deed of Trust, recorded on May 6, 2014    

2. Exhibit B-- Grant Deed, recorded on May 6, 2014     

3. Exhibit C-- Short Form Deed of Trust, recorded on November 28, 2010, which shows 

Elliott as borrower.    

Defendant’s unopposed request for judicial notice is granted. 

Defendant’s Objection to Evidence 

 Objections to Declaration of Carol Reese 

1. Objection 1: ¶ 6—Overruled. 
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2. Objection 2: ¶ 7—Sustained in part. Lacks foundation as to assertions the vines 

structurally support the fence, otherwise objection is overruled. 

3. Objection 3: ¶ 8—Overruled. 

4. Objection 4: ¶ 9—Sustained.  Lack of foundation and personal knowledge. 

5. Objection 5: ¶ 10—Sustained in part.  Lack of foundation for assertion that large 

amounts of foliage was left on the neighbor’s property. 

6. Objection 6: ¶ 11—Sustained. Not consolidation in Court’s record. 

 

  

19.  TIME:  9:00   CASE#: MSC21-00959 
CASE NAME: REESE VS ELLIOTT 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY CAROL REESE 
* TENTATIVE RULING: * 
 
 Plaintiff Carol Reese’s motion for leave to file First Amended Complaint is granted. 

 Plaintiff shall file and serve the amended complaint on or before December 24, 2021.  

(Plaintiff should be aware of the Court’s holiday hours.) 

Background 

This is a quiet title action. Plaintiff Carol Reese is on title as a joint tenant on real 

property located at 27 Ardilla Road in Orinda.  Defendant Christina Elliot is also listed as a joint 

tenant on the property since 2014.  A dispute has arisen as to Elliot’s ownership and Plaintiff’s 

ability to evict Defendant from the Property. 

Motion 

 Pursuant to Code of Civil Procedure § 473(a)(1), Plaintiff brings this motion to file the 

First Amended Complaint.  Plaintiff seeks to add seven new causes of action.  In addition, 

Plaintiff seeks to provide additional facts and clarification of statements; discussion on the 

inapplicability of the Statute of Frauds; and additional case law.   

 Plaintiff argues the amendment is in the furtherance of justice and the motion is being 

made before discovery commenced.  The granting of the motion to amend will not cause any 

prejudice. 

Defendant Christina Elliot does not oppose the motion provided she is given the normal 

statutory time to respond. 

Ruling 

 A motion for leave to amend the pleadings is directed to the sound discretion of the 

judge.  In the furtherance of justice, “The court may [], in its discretion, after notice to the 
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adverse party, allow, upon any terms as may be just, an amendment to any pleading…” CCP § 

473.  

"There is a policy of great liberality in permitting amendments to the pleadings at any 

stage of the proceeding. [Citations.]” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.) 

The policy favoring amendment is so strong that denial of leave to amend can rarely be justified.  

“If the motion to amend is timely made and the granting of the motion will not prejudice the 

opposing party, it is error to refuse permission to amend and where the refusal also results in a 

party being deprived of the right to assert a meritorious cause of action or a meritorious defense, 

it is not only error but an abuse of discretion.” (Morgan v. Superior Court of Los Angeles County 

(1959) 172 Cal.App.2d 527, 530.)   

“‘Leave to amend should be denied only where the facts are not in dispute, and the 

nature of the plaintiff's claim is clear, but under substantive law, no liability exists and no 

amendment would change the result.’ [Citation.]”  (Howard v. County of San Diego (2010) 184 

Cal.App.4th 1422, 1428.) 

For these reasons and Defendant’s non-opposition, the motion is granted.    

  

20.  TIME:  9:00   CASE#: MSC21-01110 
CASE NAME: SENDEROWICZ VS SPECIALIZED LOA 
HEARING ON DEMURRER TO COMPLAINT of SENDEROWICZ FILED BY 
SPECIALIZED LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing to January 14, 2022. 
 

  

21.  TIME:  9:00   CASE#: MSC21-01719 
CASE NAME: ALBERT VS. PITTSON 
HEARING ON DEMURRER TO COMPLAINT of ALBERT FILED BY WILLIAM LEE 
PITTSON 
* TENTATIVE RULING: * 
 
Before the Court is the Demurrer filed by Defendant William Lee Pittson (“Defendant” or 
“Pittson”).  Defendant demurs to the Complaint under Code of Civil Procedure section 430.10, 
on the grounds that the Complaint was filed after the 2-year statute of limitations for personal 
bodily injury (C.C.P. § 335.1) had run.  Specifically, Defendant asserts that the underlying 
incident occurred on March 5, 2019, and that the 2-year statute of limitations ran on March 5, 
2021, but the Complaint was not filed until August 19, 2021.  On these procedural grounds 
alone, Defendant requests the Court dismiss the entire Complaint.  The Court finds that 
Plaintiffs timely filed their Complaint and overrules Defendant’s demurrer. 
 
Legal Standard 
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In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the complaint, but not “‘contentions, deductions or conclusions of fact or law.’”  (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318; see also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 
865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.)  The Court “assume[s] 
the truth of the allegations in the complaint, but do[es] not assume the truth of contentions, 
deductions, or conclusions of law.”  (California Logistics, Inc. v. State of California (2008) 161 
Cal.App.4th 242, 247.)  Further, “[i]n the construction of a pleading, for the purpose of 
determining its effect, its allegations must be liberally construed, with a view to substantial 
justice between the parties.”  (Code Civ. Proc., §452.) 
 
In ruling on the demurrer, the Court is limited to consideration of the Complaint and matters of 
which the Court can take judicial notice.  (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 
v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 [“In reviewing the ruling on a demurrer, a 
court cannot consider, as Mercury would have us do, the substance of declarations, matter not 
subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 
contents.” (Citations omitted.)].) 
 
Brief Factual Background 
 
On August 19, 2021, Plaintiffs Kimberly Albert and Terick Albert (collectively “Plaintiffs” or the 
“Alberts”) filed a form Complaint - Personal Injury, Property Damage, Wrongful Death against 
Pittson.  The Complaint includes one cause of action for “Motor Vehicle,” where Plaintiffs claim 
they suffered general and special damages, including property damage, personal injury, loss of 
consortium, wage loss, loss of earning capacity, and medical expenses. 
 
In the First Cause of Action for Motor Vehicle, Plaintiffs claims that the motor vehicle accident 
occurred on March 5, 2019, while Defendant Pittson operated a motor vehicle and was driving 
Southbound on I-680, south of Stone Valley Road at the undercrossing in Danville, CA. 
 
Pursuant to the filed Proof of Service of Summons, Plaintiffs served the Complaint on 
Defendants on August 29, 2021. 
 
Defendant filed his demurrer on September 24, 2021.  In the supporting attorney Declaration of 
Aron K. Liang, Mr. Liang asserts he met and conferred with Plaintiffs’ counsel by phone and e-
mail, but the parties were unable to reach an agreement.  (Decl. of Aron K. Liang, ¶2.) 
 
Parties’ Arguments 
 
Defendant asserts that Code of Civil Procedure section 335.1 requires a claim for bodily injury to 
be filed within two years of the injury.  (Dem., 1:24-26.)  The Complaint states that Plaintiffs’ 
injuries occurred due to a motor vehicle accident that occurred on March 5, 2019, and 
Defendant therefore concludes that the Complaint should have been filed on or before March 5, 
2021.  (Id., 20-26.)  But because the Complaint was not filed until August 19, 2021 (or 168 days 
later), Defendant asserts that C.C.P. §335.1 bars the Complaint in its entirety and requests the 
Court sustain his demurrer without leave to amend. 
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Defendant further argues that the Emergency Rule 9 does not apply.  (Dem., 2:24-3:23.)  
Specifically, Defendant asserts that the May 29, 2020 amendment to Emergency Rule 9 
suspended the statute of limitations from April 6, 2020 to October 1, 2020, which Defendant 
asserts must be interpreted that complaints did not need to be filed during this time period and 
not a general extension of all statute of limitations.  (Id., 3:5-10.)  Defendant further argues that 
the California Judicial Counsel has no authority to extend the statute of limitations in all civil 
actions, pursuant to Government Code section 68115.  (Id., 3:11-21.)  Defendant also argues 
that “every court” was open at some point between April 6, 2020 through October 1, 2020 and 
that complaints could have been filed.  (Id., 21-23.) 
 
In their Opposition, Plaintiffs agree that the “2-year statue of limitations would have been March 
5, 2021[,]” but for Emergency Rule 9.  (Opp., 4:2-8.)  Specifically, Plaintiffs argue that 
Emergency Rule 9 applies and extended all civil statutes of limitations by 178 days.  On this 
basis, Plaintiffs argue that the statute of limitations for this accident would have occurred on 
August 30, 2021 (or 178 days after the original statute of limitations end date of March 5, 2021), 
and therefore their Complaint was filed timely.  (Id., 4:3-8.) 
 
In Reply, Defendant asserts that the only issue before this Court is whether “the California 
Judicial Council had the legal authority through Emergency Rule 9 to add approximately six 
months to the statute of limitations without legislative action.”  (Reply, 1:25-21.)  Defendant 
concludes in the negative, stating that the “Advisory Committee has no legal authority to pass 
law.”  (Id., 2:2-4.)  However, Defendant cites Government Code section 68115(a)(4) to explain 
that the Judicial Council has express authority to declare “‘a date or dates’” of an emergency, 
where the public’s ability to file papers is substantially interfered, “‘for purposes of computing the 
tile for filing papers with the court under Section 12 and 12a of the Code of Civil Procedure.’”  
(Id., 2:14-20.)  Defendant argues that the day after the end of the declared emergency holiday, 
filing should have continued as normal.  (Id., 2:21-25.)  Defendant provides no other authority to 
support his interpretation of the purpose or intent of Emergency Rule 9 or the Advisory 
Committee’s scope of authority.  
   
Analysis 
 
 Scope and Application of Emergency Rule 9 
 
At issue here is whether California Rules of Court, Emergency Rule 9, extended the two-year 
statute of limitations of Plaintiffs’ personal injury claims.  Rule 9 states, in relevant part, the 
following: 
 

(a) Tolling statutes of limitations over 180 days Notwithstanding any other law, 
the statutes of limitations and repose for civil causes of action that exceed 180 
days are tolled from April 6, 2020, until October 1, 2020. 
 
(Subd (a) lettered and amended effective May 29, 2020.) 

 
There appears to be little published authority on this issue.  In the Court of Appeals, Rowan v. 
Kirkpatrick (2020) 54 Cal.App.5th 289, addressed a similar matter after plaintiff moved to 
dismiss the appeal of defendant Kyle Kirkpatrick, based on trial court orders entered and served 
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on him in late February and early March of 2020.  The Court of Appeals explained that, “[d]ue to 
the global outbreak of COVID-19, the Napa County Superior Court was closed from March 18, 
2020, through May 29, 2020, and pursuant to Government Code section 68115, subdivision 
(a)(4), and the general orders of the superior court, the days of closure were deemed ‘holidays.’ 
Meanwhile, this court issued emergency and implementation orders extending the deadlines 
under the California Rules of Court by 30 days for events occurring within specified timeframes.”  
(Id., at 291.)  The Court of Appeals found that the last day for him “to file a timely notice of 
appeal from the first two orders was June 1, 2020, the day the superior court reopened, and the 
last day to file a timely appeal from the third order was June 4, 2020[,]” and dismissed the 
appeal.  (Id.)  The Court of Appeals did not address Rule 9, however, which applies to the 
commencement of civil actions and not appeals. 
 
The scope of Emergency Rule 9 is explained by the Advisory Committee’s Comment, which 
provides that the rule “is intended to apply broadly to toll any statute of limitations on the filing of 
a pleading in court asserting a civil cause of action[,]” including special proceedings.  (Id.)  The 
Committee Commentary further provides that Rule 9 “also applies to statutes of limitations on 
filing of causes of action in court found in codes other than the Code of Civil Procedure, 
including the limitations on causes of action found in, for example, the Family Code and Probate 
Code.” (Id.)  Thus, contrary to Defendant’s assertion that Rule 9 cannot apply to all civil matters, 
it appears that the Advisory Committee’s intent was for Rule 9 to apply to all bounds of civil law, 
including family and probate matters. 
 
To determine Rule 9’s application, the Court must look to what that tolling means.  The 
California Supreme Court sheds light on tolling statutes of limitations in Shalabi v. City of 
Fontana (2021) 11 Cal.5th 842.  Therein, the onset of injury occurred when plaintiff was a minor 
after a police officer shot and killed his father.  Plaintiff’s 42 U.S. Code section 1983 claim was 
based on his age, or after he turned 18 years old, and the Supreme Court applied “California's 
statute of limitations governing a personal injury claim [of] two years.”  (Id., at 846-847.)  
Defendant had originally argued that the two-year statute of limitations barred plaintiff’s section 
1983 claims because he filed suit one-day after his 20th birthday, claiming that the statute of 
limitations began tolling on his 18th birthday.  The trial court agreed, and plaintiff appealed.  The 
appellate court reversed, holding that “plaintiff's 18th birthday should have been excluded 
pursuant to section 12 in calculating when the statute of limitations period started running after 
tolling during minority ended… [and] held that plaintiff's complaint was timely filed.”  (Id., at 846-
847.)   
 
The Supreme Court found that “Plaintiff's federal civil rights cause of action based on his father's 
death accrued at the time of death.” (Shalabi, 11 Cal.5th at 847 [quoting Estate of B.I.C. v. 
Gillen (10th Cir. 2013) 710 F.3d 1168, 1176].)  However, “[a] tolling provision suspends the 
running of a limitations period[,]” which the Supreme Court explained that it had “analogized 
tolling to ‘the stopping and restarting of a clock.’”  (Id. [quoting People v. Leiva (2013) 56 Cal.4th 
498, 507].)  The Supreme Court further explained that California law controlled the tolling of the 
statute of limitations for the federal civil rights claim, and in California, when a minor is injured, 
the statute of limitations is tolled during minority and until the minor turns 18.”  (Id. [quoting Code 
Civ. Proc., § 352, subd. (a) [“If a person entitled to bring an action … is, at the time the cause of 
action accrued … under the age of majority … , the time of the disability is not part of the time 
limited for the commencement of the action”]].)  The Supreme Court concluded from there that 
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“the two-year statute of limitations governing plaintiff's federal civil rights cause of action, 
triggered by the death of his father, was tolled while plaintiff was a minor.”  (Id.)  And for 
purposes of calculation, the Supreme Court further held that C.C.P. “[section 12] governs the 
calculation of all statutorily prescribed time periods.”  (Shalabi, 11 Cal.5th at 849.) 
 
California Civil Code of Procedure section 12 further provides that “[t]he time in which any act 
provided by law is to be done is computed by excluding the first day, and including the last, 
unless the last day is a holiday, and then it is also excluded.” (Code Civ. Proc., §12.) 
 
Based on the reasoning set forth in Shalabi, this Court finds that Rule 9’s tolling provision 
suspended the running of all civil statutes of limitations between April 6, 2020, until October 1, 
2020, or 178 days (not including April 6 but including October 1, pursuant to C.C.P. §12.).  
Therefore, the two-year statute of limitations for Plaintiffs to bring their Complaint against 
Defendant was suspended for 178 days under Emergency Rule 9.  All parties agreed in their 
papers that the original two-year statute of limitations date would have been March 5, 2021.  
From here, the Court finds that this date was extended 178 days, or until August 30, 2021, and 
Plaintiffs’ timely filed their Complaint. 
 
 Authority of the Advisory Committee  
 
To the extent that Defendant has argued that the Advisory Committee had no authority to issue 
Emergency Rule 9, pursuant to Government Code section 68115(a)(4), despite acknowledging 
the section’s express authority to declare dates of emergencies, this Court disagrees. 
 
The “Judicial Council advisory bodies are typically advisory committees and task forces.”  (Cal. 
Rules of Court, R. 10.30(a).)  The “Chief Justice assigns oversight of each council advisory body 
to an internal committee.  The council gives a general charge to each advisory body specifying 
the body's subject matter jurisdiction.  The council and its internal committees provide direction 
to the advisory bodies.”  (Id., sub. (d).) There are codified advisory bodies, and the Chief Justice 
further has authority to “create additional advisory bodies by order.”  (Id., sub. (g).)  For 
instance, the Trial Court Presiding Judges Advisory Committee “contributes to the statewide 
administration of justice by monitoring areas of significance to the justice system and making 
recommendations to the Judicial Council on policy issues affecting the trial courts.”  (Cal. Rules 
of Court, R. 10.46(a).)  This “committee consists of the presiding judge of each superior court[,]” 
and their duties include responding and providing input to the Judicial Council “on pending 
policy proposals and offer new recommendations on policy initiatives in the areas of legislation, 
rules, forms, standards, studies, and recommendations concerning court administration.”  (Id., 
sub. (b) and (d).)  Therefore, the advisory committees can be considered an extension of the 
Chief Justice and Judicial Council, both of which have authority during emergencies that  is well-
established in California, pursuant to Government Code sections 68115 through 68119.   
 
Specifically, section 68115(a)(4) provides that that when there is a substantial risk to the health 
and welfare of court personnel or the public,  
 

the presiding judge may request and the Chairperson of the Judicial Council 
may… by order authorize the court to…   
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(4) Declare that a date or dates on which an emergency condition, as described 
in this section, substantially interfered with the public’s ability to file papers in a 
court facility or facilities be deemed a holiday for purposes of computing the time 
for filing papers with the court under Sections 12 and 12a of the Code of Civil 
Procedure. This paragraph applies to the fewest days necessary under the 
circumstances of the emergency, as determined by the Chairperson of the 
Judicial Council…. 
 
(6) Extend the time periods provided in Sections 583.310 and 583.320 of the 
Code of Civil Procedure to bring an action to trial. The extension shall be for the 
fewest days necessary under the circumstances of the emergency, as 
determined by the Chairperson of the Judicial Council. 

 
Moreover, section 68115(b) provides that: 
 

[i]f the Chairperson of the Judicial Council determines that a circumstance 
warranting relief specified in subdivision (a) threatens the orderly operation of 
superior court locations in more than one county, or renders presence in, or 
access to affected facilities unsafe, the Chairperson of the Judicial Council may, 
notwithstanding any other law, issue an order sua sponte authorizing multiple 
courts to implement some or all of the relief provided for in subdivision (a). 

 
The Judicial Council’s authority further is expressed on the appellate level.  For instance, 
California Rules of Court, Rule 8.66 provides that the Chair of Judicial Council may extend, due 
to a public emergency, to toll and extend matters in appellate court.  (See also Rules of Ct., R. 
8.60(b) [authorizing the Chief of Justice or presiding justice to “extend the time to do any act 
required or permitted under these rules.”]; see also Rowan, supra, (2020) 54 Cal.App.5th at 292 
[finding that the superior court’s issuance of its own emergency orders was under the “authority 
granted to it under Government Code section 68115[.]”].) 
 
The Court finds Defendant’s argument unpersuasive. 
 
Based on the foregoing discussion, the Court overrules Defendant’s demurrer. 
 

  

22.  TIME:  10:30   CASE#: MSC21-01879 
CASE NAME: TRITEN LAW VS. WINGTIP COMMUNI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH & ORDER ( FILED BY 
PLAINTIFF) 
* TENTATIVE RULING: * 
 
The parties shall appear at 10.30 a.m. Code of Civil Procedure (“CCP”) § 484.040 requires the 
Court to conduct a hearing on this matter. The Court provides the tentative ruling set forth below 
to guide the parties in preparing for the hearing. Each sides will have 10 minutes to argue.  

Plaintiff Triten Law LLP (“Triten Law”) filed a complaint for (1) breach of contract-consulting 
services agreement, (2) account stated, (3) alter ego liability, and (4) unjust enrichment. Causes 
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of action (1) and (2) are stated solely against Defendant Wingtip Communications, Inc. 
(“Wingtip”) while (3) and (4) are stated against all Defendants (Wingtip, Defendant Hive80 LLC 
(“Hive80”), and Defendant Jennifer Stanich Banmiller (“Banmiller”). 

Plaintiff seeks an order for issuance of a writ of attachment against Wingtip in the amount of 
$275,606.00. 

For the following reasons, the application is granted. The amount to be secured is $275,606.00. 
This relief is conditioned on Plaintiff’s filing an undertaking in the amount of $10,000.00. (CCP 
§ 489.210, 489.220 (a).) 

Evidentiary Issues 

Defendants make several objections to Plaintiff’s evidence in their opposition, which the Court 
addresses as follows: first, while it is true that a verified complaint that satisfies the requirements 
of CCP § 482.040 may be used in lieu of or in addition to an affidavit there is no requirement 
that writs of attachment may only be brought on verified complaints. Second, the protections 
afforded by Evidence Code § 1152 do not preclude the use of settlement discussions to 
establish the probable validity of a claim for purposes of the attachment statutes. Finally, the 
Romeo Declaration meets the foundation and authentication requirements of Evidence Code 
§§ 801 and 1401.  

Factual Background 

Triten and Wingtip entered into a Consulting Services Agreement dated July 8, 2021. Pursuant 
to that Agreement, Wingtip agreed to deliver to Triten “at least one thousand (1,000) signed 
hernia mesh retainers on the forms of client engagement provided by Triten no later than August 
2, 2021.” (Agreement Ex. A: Scope of Services.) The Agreement includes a Termination clause 
which reads: 

If Consultant fails to perform the Services: (a) on the terms set forth in this 
Agreement; (b) in a timely manner given the scope and duration of the Services; 
or (c) according to the quality standards reasonably determined by Triten in order 
to achieve the objectives of Triten, then Triten may terminate this agreement 
upon written notice to Consultant. Upon such termination, Consultant shall refund 
the $250,000 down payment paid to Consultant on the Effective Date and 
Consultant hereby acknowledges and agrees in advance to refund Triten as 
requested. 

(Agreement at 5.1.) 

Wingtip provided at most 18 out of the 1,000 required hernia mesh retainers prior to August 2, 
2021. (Romeo Decl. ¶ 5.) On or about August 2, 2021, Triten sent a written “Notice of 
Termination and Refund” to Wingtip via mail and email. (Id. at ¶ 6(b).) 

Subsequently there were additional communications between the parties regarding a refund of a 
portion of the $250,000 payment but ultimately Plaintiff did not receive any funds from 
Defendant. (See Romeo Decl. at ¶¶ 7(b)-9.) This lawsuit followed. 

Analysis 

As a threshold issue, the Court does not agree that this case is automatically stayed when a 
motion to compel arbitration is filed. Defendants’ reliance on Twentieth Century Fox Film Corp. 
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v. Superior Court is inapt; there, the Court of Appeal held that the trial court had acted in excess 
of its authority in denying a motion to stay an action pending a motion to compel arbitration in 
federal court. ((2000) 79 Cal.App.4th 188, 192.) The Court does not agree that Twentieth 
Century Fox stands for the proposition that Defendants are entitled to an automatic stay upon 
filing a motion to compel arbitration in this Court. The Court will reach the merits of Defendants’ 
motion to compel arbitration on January 14, 2022.  

Attachment is a pre-judgment creditor’s remedy. Attachment is available in actions based on 
contract when the plaintiff has suffered damages in a fixed or readily ascertainable amount of 
$500 or more. (CCP § 483.010(a).) Attachment is a harsh remedy because it causes the 
defendant to lose control of their property before the plaintiff’s claim is adjudicated. (See Martin 
v. Aboyan (1983) 148 Cal.App.3d 826, 831.) Because of this, the statutory requirements are 
strictly construed. (See Kemp Bros. Construction, Inc. v. Titan Electric Corp. (2007) 146 
Cal.App.4th 1474, 1476.) The court will issue a right to attach order if the plaintiff’s declarations 
establish the probable validity of the plaintiff’s claim. (CCP § 484.090(a)(2).) The Plaintiff has the 
burden of proving both that its claim is one upon which an attachment may be issued and the 
probable validity of such claim. (Bank of America v. Salinas Nissan, Inc. (1989) 207 Cal.App.3d 
260, 271.) 

“A claim has ‘probable validity’ where it is more likely than not that the plaintiff will obtain a 
judgment against the defendant on that claim.” (CCP § 481.190; see also Loeb & Loeb v. 
Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; see Kemp Bros. Construction, Inc. 
v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476.) A defendant who opposes a right to 
attach order must give notice of his objection, “accompanied by an affidavit supporting any 
factual issues raised and points and authorities supporting any legal issues raised.” (CCP 
§ 484.060, subd. (a).) The defendant may make a claim of exemption with respect to his 
property in the opposition. (CCP § 484.070.) 

Defendants argue in opposition that they have a viable defense to the breach of contract claim 
based on Triten’s prevention of Wingtip’s performance. (Opp. at 7:23-8:1 [relying on Lortz v. 
Connell (1969) 273 Cal.App.2d 286, 290].) While it is true that prevention of performance by one 
party to a contract excuses performance by the other, Defendants’ only evidence in support is 
Defendant Banmiller’s declaration that Triten altered the qualifications criteria for hernia mesh 
retainers from clients who had an initial hernia mesh implanted in the year 2012 or later to also 
include patients who had hernia mesh implanted before 2012 but who had access to medical 
records showing injuries. (Banmiller Decl. at ¶ 4.) On reply, Plaintiff introduced evidence that 
this change was made to help Defendant fulfill the Consulting Services Agreement (Romeo 
Reply Decl. at ¶ 5.) Defendants’ evidence is insufficient to demonstrate that it is unlikely that 
Plaintiff will obtain a judgment against Defendant on its claim for breach of contract.  

Defendants also argue that Plaintiff does not seek a “fixed or readily ascertainable amount” 
because the full $250,000 should be reduced by the value of the 18 hernia mesh retainers 
Defendant Wingtip did provide and the value of the cases those retainers represent. (Opp. at 
9:12-19.) On reply, Plaintiff argues that the future value of the referrals is entirely speculative at 
the time the parties executed the agreement and is irrelevant to the contractual agreement 
between the parties. (Reply at 8:4-10.) 

The term “fixed or readily ascertainable” means only that there is an available contractual 
framework under which the amount owing can be reasonably and definitively determined at the 
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time of trial. (CIT Group/Equipment Financing, Inc. v. Super DVD, Inc. (2004) 115 Cal.App.4th 
537, 540.) The requirement is simply that “the contract sued on must furnish a standard by 
which the amount due may be clearly ascertained and there must exist a basis upon which the 
damages can be determined by proof.” (Id., quoting Lewis v. Steifel (1950) 98 Cal. App. 2d 648, 
650 [internal quotation marks omitted].) “Uncertainty as to the specific amount of ultimate 
damages is not a basis to deny attachment.” (CIT Group/Equipment Financing, Inc., at p. 541.) 

Here, the Consulting Services Agreement is clear with respect to the amount owed. To the 
extent Defendants argue that they are entitled to an offset for the value of the retainers provided 
under the contract, they must establish the probable validity of their offsetting claims against the 
Plaintiff. Defendant Banmiller’s declaration is insufficient evidence of the value of any of the 18 
hernia mesh retainers Defendant Wingtip provided. (See Lydig Construction, Inc. v. Martinez 
Steel Corp. (2015) 234 Cal.App.4th 937 [subcontractor failed to establish the probable validity of 
its claims and thus was not entitled to an offset pursuant to CCP § 483.015(b)(2) because the 
subcontractor provided no proof other than a conclusory declaration].) 

The Court concludes: (1) the claim upon which the attachment is based is one upon which an 
attachment may be issued; (2) Plaintiff has established the probable validity of the claim upon 
which the attachment is based; (3) the attachment is not sought for a purpose other than the 
recovery on the claim upon which the request for attachment is based; and (4) the amount to be 
secured by the attachment is greater than zero. (CCP § 484.090). Plaintiff has shown that it is 
more likely than not it will obtain a judgment against the Defendant on its claim (CCP 
§ 481.190). 

 

 


